THE ENEMY OF MY ENEMY

IS MY FRIEND: RES JUDICATA

AND COMMON INTEREST PRIVILEGE
IN MUETI-PARTY LITIGATION!

By Callum Monro Morrison

“Someone who is not a party

cannot take advantage of a
decision made in proceedings when
they were not there.”




of issue estoppel than Henderson v
Henderson abuse of process, where

the courts take a broad merits-based
approach.  Yet both approaches will often
lead to the same conclusion.

Issue estoppel may operate between
defendants too, where: (i) there is a conflict
of interest between the defendants; (ii)

itis necessary to decide that conflict to
determine the claimant’s entitlement to
the relief sought; and (iii) the question
between the defendants has been judicially
determined in other proceedings. A
defendant prejudiced by a judgment for

or against a co-defendant on liability or
guantum can appeal from it. - Any third
party joined to the proceedings (e.g. under
CPR Part 20) becomes a party to the
proceedings between the prior parties and
will be bound by issue estoppels created by
a judgment or judgments between them.

Finally, it should be noted that issue
estoppel applies only to judicial
determinations which are fundamental

to the decision reached, rather than
collateral to it. - As to legal issues, the
issue determined must have been
necessarily involved in the decision, as
part of its legal foundation or justification;
nothing but what is legally indispensable
to the conclusion reached is thus finally
precluded. As to factual issues, the issue
estoppel is confined to those ultimate facts
which form the ingredients in the cause of
action.

First, common interest privilege is

not a freestanding form of privilege.

It merely provides a means by which
pre-existing privilege in a document or
communication may be preserved in
transmittal to a third party who has the
requisite ‘common interest. Accordingly,

the answer to whether privilege is lost by
sending privileged information to another
defendant will depend on whether that
party has sufficient common interest in
the information and/or in the litigation
generally.

Older cases suggested that common
interest privilege arose where the parties
concerned could have instructed the same
solicitor. - More recent authority, however,
indicates a less restrictive approach

which acknowledges that the relationship
between parties with a common interest
may not (and need not) always be
harmonious. The relationships where
common interest privilege has been held
to apply include: co-defendants;  insured
and insurer; - reinsurer and reinsured;
companies in the same group, including
parent companies and subsidiaries; agent
and principal; * and any parties who do or
might use the same solicitor.

It has been suggested that common
interest privilege can be used as a ‘sword’
(to obtain disclosure) as well as a ‘shield’
(to prevent disclosure). - However, this
development may in fact be an outgrowth
of joint interest privilege (requiring that the
joint interest in the document existed at the
time of its creation) rather than common
interest privilege (which requires only that
the parties have a common interest in the
confidentiality of the document at the time
of its disclosure).

In practice, it may be prudent for parties
to delineate the extent of their common
interest before sharing privileged material,
since for privilege to attach, disclosure
must be given in recognition that the
parties share a common interest.
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