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I'ne nature or a 1orce majeure claus




Background

i« Term Oforce majeured is of French

o Concept recognised by many civil law systems (such as French Civil Cod
as a defence to a claim for breach of contract

u  Concept not recognised by the common law, which recognises frustration
iInstead (narrow doctrine, difficult to bring oneself within)

o  Force majeure is thus a creature of contract in this jurisdiction

o Notaterm of art in English lawaandrinvAerof] 201 0] 2 LIl oy
[43]
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Definition

i Chitty (339 Ed, 15152

A é a contractualtermby whichone(or both)of the partiesis entitled
to cancelthe contractor is excusedrom performanceof the contract,
In wholeor in part, or is entitledto suspendoerformanceor to claim
an extensionof time for performance,upon the happeningof a
specifiedeventor eventdeyondhis control.o
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Categorisation and approach to interpretation I{

Historically, held not to be an exemption clausairclough, Dodd & Jones
Ltd v J.H.VantolLtd [1957] 1 W.L.R. 136, 143

That said, Chitty deals with force majeure clauses in the chapter concerned
with exemption clauses; and says-{I%) that it is:

n e difficult to draw anyclear line of demarcatiorbetweerthetwo types
of clause,sincethe effectof eachmaybeto relievea contractingparty of
anobligationor liability to whichhewould otherwisebe subjecto

Ultimately, courts unlikely to adopt unduly narrow / restrictive approach to
the interpretation of force majeure clauses:
A éwhat matters is not the label but the content of the tin

Classic Maritime Inc. LimbunganMakmur[2019] 4 All E.R. 1145, [62],
[92]

14/05/2020 5




KE \TING

SUrden of proot:

O Inain requirements




The checklist

u It is for a party relying upona force majeureclauseto provethe factsbringing
the casewithin theclause Tandrinv Aero[2010 2L | o yRdp®&S, [48]

o  Generallyspeakingthatmeanssatisfying5 requirements

1) Occurrencef specifiedevent

2) Effecton performancei.e. causation

3) Dueto circumstancebeyondnis/hercontrol

4) No reasonablstepsthathe/shecould havetakento avoidor

mitigatethe eventor its consequences
5) All necessaryoticesgiven

o If all 5 are satisfied,then look to the contractfor guidanceas to the relief
available(e.g. EOT, right of suspensiorright of termination.etc)
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1) Occurrence ot specified eve




Historical overview

o What sorts of events have historically been held to constitute force majeul
events?

storm, tempest or flood

fire

perils and dangers or accidents of the sea
war

riot or civil commotion

strikes

o What sorts of events have been held not to constitute force majeure even
N ebad weather [and] football matches

Matsoukis WPriestman1915] 1 KB 681, 687

14/05/2020 9




Force majeure clause expressly refers to

Apandemi co, Adepi demi co,
ANpl agueo

o Such terms not commonly in use in standardform constructionand engineering
contracts

o Thatmaywell changan duecourse

. Morecommonlyusedin othercontexts Seee.q.:

Classic Maritime Inc v Limbungan Makmur [2019 Bus L.R. 2854 [11]
(contractof affreightment)

TheFlying Music CompanyLimited v TheaterEntertainmenSA[2017] EWHC
3192 (QB) [43] (contractfor the putting on of performance®f 0 T h r L il
In variouslocationsaroundGreece)
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i  Termhasbeendescribedasfollows:

A [ anetaphoricalphrase(like "fate") with a religious origin usedto
describethoseeventsvhichinvolvedno humanagencyandwhichit was
not realistically possiblefor a humanto guard against an accident
which the defendantcan showis due to natural causes,directly and
exclusively, without human intervention and could not have been
preventedoy any amountof foresight,painsand care, reasonablyto be
expectedfh i mo

TranscoPIc v StockportMetropolitanBoroughCouncil[2003 3 W.L.R.
1467, [59] (HL)

u  Such wording would probably respondto / be engagedby COVID-19
generally*
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Standard form contracts: JCT (SBC/Q) 2016 | 4

Clause2.29.15 providesthatforce majeures a RelevantEvent

Clause8.11.1.1 providesthat force majeureis a matterwhich may permit
terminationof the contract

Termd f omaje e ig moedéfinedin JCT SBC/Q On balance COVID-19
generallyprobablywould engagehoseclauses* Seee.g.

Lebeaupinv RichardCrispin & Co[192(0 2 K.B. 714, 719 suggestshat
epidemicdall within the confinesof force majeurewherethattermis not
expresslydefinedby contract and

Tandrinv Aero [201J 2 L | o yRe@m668 held that a clauseheaded
nf oma g e woukd de engagedwhere the seller of aircraft was
unableto deliver idueto a pandemiacausinga dearthof deliverypilotso

[46(b)]
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Standard form contracts: FIDIC Red Book | 4

o 1999Edition, Clausel9.1, definedforce majeureas

fNé anexceptionakventor circumstance

(a) whichis beyonda P a r tontils

(b) which such Party could not reasonablyhave provided against before
enteringinto the Contract

(c) which, having arisen, suchParty could not reasonablyhave avoidedor
overcomeand

(d) whichis not substantiallyattributableto the otherParty.o

u  Thenofferednonexhaustivdist of eventswhich might constituteforce majeure which
included

fé natural catastrophessuch as earthquake,hurricane, typhoon or volcanic
activityo
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Standard form contracts: NEC3

o Clausel9.1 (prevention)

A | @ eventoccurs which é neither Party could preventand € an experienced
contractor would have judged at the Contract Date to have such a small chanceof
occurring that it would have been unreasonablefor him to have allowed for it,
the ProjectManagergivesan instructionto the Contractorstatinghowheis to dealwith
theevenio

Probable that the COVID-19 pandemic generally would fall within that clause*
Moreover,clause60.1(19) stateghatsuchaneventis generallyacompensatiogvent

However,NB: suchan eventis only a compensatioreventunderclause60.1(19) where
it is finot oneof the othercompensatiorventsstatedin this contracb:

The COVID-19 pandemiccould, conceivably,constitutean E mp | o gysk and s
thereforea compensatiorventunderclause60.1(14) instead

Equally,if the ProjectManagergivesaninstructionin responseo the event,which
servesto changethe works information, it may be that there is a further or
alternativecompensatioeventarisingunderclause60.1(1)
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2) EIMTECT ON pPerformance, |.e..causation




Force majeure clause requires proof that | U
1

perf ormance has been

i RepresenthBighesthurdle

o  Performancemust be legally or physically impossible, not just more
difficult or unprofitable Blythe& Cov Richards(1916 114LT 753

o Relativelyrecentexample

Triple Pointv PTT[2017 EWHC 2178(TCC) beforeJeffordJ. Contract
requiredproof of inability to performasa resultof force majeureevent
Held,[221]:

né it is simply not possiblefor me to say that the civil unrest
causedPTTto beunableto perform any of its obligationswith a
consequensuspensiorof the obligation to perform during any
period of unrest and certainly not the entire period from
Novembef013to May 2014. (Emphasisadded)
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Force majeure clause requires proof that

perf ormance has been

o AHI ndisbraadkthann pr event edo

Includes situations where performancewould require dislocation of
businessandbreakingof othercontracts ReardonSmithLine v Ministry
of Agriculture[1964 1 QB 42

Does not generally include situationswhere performancehas merely
becomemore expensivedueto rise in prices Tennantsy Wilson[1917]
AC 495

o A Del ameaningdepend®ncontextandwordsusedin thecontract
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Must the force majeure event be the sole K

cause of the impacted performance?

o Ultimately. aquestionof constructiorof thewordsusedin the contract

o SirGuenterTreitel, Frustrationand Force Majeure 3rd. Ed, 12-032,

o SeadrillGhanaOperationsLtd v Tullow GhanalLtd [2019 1 All E.R. (Comm)34,
[79]

i  However,in the majority of instancesthe force majeureeventmustbe the solecauseof
theimpactedperformancen orderfor relief to be obtained

o Intertradexv Lesieur[1979 2 Lloyd'sRep 509
a  Seadrill,[75] - [80]
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The ripple effect: introduction

o A Ri pepflfedrsttreferredto in an article by Simon Rainey QC and Andrew

Leung

a  On a proper analysis, has performanceof the contract been affected by the
pandemicgenerally or by subsequengovernmentlegislation/ guidance/ third
partyactionsetc.?

i Nonexhaustivdist of potentialcausatiorcontenders

>

>

>
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https://www.quadrantchambers.com/news/covid-19-when-pandemic-force-majeure-and-what-should-new-force-majeure-provisions-address

The ripple effect: primary legislation

o In England,section52 and Schedule22 of the CoronavirusAct 2020 (Royal
Assent25 March 2020 togetherempowerthe SOSto:

né issue a direction imposing prohibitions, requirements or
restrictionsin relation to the entry into, departurefrom, or location of
persondn, premisesnEn gl and o

(whetherspecifiedpremisesr premisesof a specifieddescription)

o Constructionsiteshavenot beenorderedto close pursuantto thosestatutory
provisions,but thereremainsthe possibility of suchclosure,requirementsor
restrictionsbeingimposedn the eventof a 2" or subsequentvave
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The ripple effect: regulations

o  Theregulationswvhich haveclosedbusinesseandrestrictedmovementand
gatheringsare The Health Protection(Coronavirus Restrictions)England)
Regulation020

o«  MadeunderthePublicHealth(Controlof DiseaseAct 1984
i«  Cameinto forceon 26 March2020

o Amendedby the Health Protection(Coronavirus,Restrictions)(England)
(AmendmentRegulation2020asof 22 April 2020
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The ripple effect: guidance / best practice K

o Governmenhasproduced Guidancefor employersandbusinessesn coronavirus

(COVID-19) (updated 7 April 2020, which includes the following
recommendations

Avoid crowding and minimise opportunitiesfor the virus to spread by
maintaininga distanceof at least 2 metres(3 steps)betweenindividuals
wherevelpossible

Make sure there are placesto washhandsfor 20 secondswith soapand
water,andencourageveryondo do soregularly

Ensureemployeesvho are in an extremelyvulnerable group and should
be shieldedare supportedo stayat home

Whereverpossible,keepteamsof workerstogether(cohorting, and keep
teamsassmallaspossible

Considershift working or the staggeringof processesvhich would enable
staff to continueto operate both effectivelyand where possibleat a safe
distance
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https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/guidance-for-employers-and-businesses-on-coronavirus-covid-19

The ripple effect: guidance / best practice K

(continued)

o Governmenthasalso produced Social distancingin the workplaceduring coronavirus
(COVID-19): sector guidance(updated4 May 2020, which includesthe following
recommendations respecbf the constructionindustry.

Whereit is not possibleto follow the social distancingguidelinesin full in relation to
a particular activity, you shouldconsiderwhetherthat activity needsto continuefor
the site to continueto operate,and, if so, takeall the mitigating actionspossibleto
reducetherisk of transmission

If you decidethe work shouldgo ahead,you shouldadvisestaffto washtheir hands
frequentlyusing soap and water for 20 secondsand especiallyafter blowing their
nose,sneezingor coughing,on arrival at work, beforeand after eating, after using
public transport,and whentheyarrive home Wherefacilities to washhandsare not
available,handsanitisershouldbe used

Youshouldstill advisestaffto keep2 metresapartasmuchaspossible

You should plan work to minimise contact betweenworkers and avoid skinto-skin and
faceto-face contact Wherefaceto-face contactis essential,this should be keptto 15
minutesor lesswherevermossible
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https://www.gov.uk/guidance/social-distancing-in-the-workplace-during-coronavirus-covid-19-sector-guidance#construction

The ripple effect: guidance / best practice K

(continued)

Asmuchaspossible keepgroupsof workersworking togetherin teamsthat are
as small as possible(cohorting. For example you keepvehiclecrewsworking
togetherrather than mixingcrew member®on differentshifts

Staff should also wash their hands each time before getting into enclosed
machinery(suchas diggers)with others,and washtheir handseverytime they
get out To help with this, you should consider adding additional pop-up

handwashingstationsor facilities, providing soap,waterand/orhandsanitiser

Employeeshouldkeepthe windowsof enclosedmachineryor enclosedspaces
openfor ventilationand be careful to avoid touchingtheir faceat all times The
inside of cabsshouldbe regularly cleaned particularly betweeruseby different
operators

Youshouldtry to usestairsin preferenceo lifts or hoists Wherelifts or hoists
mustbe used,you shouldlower their capacityto reducecongestiorand contact
at all times,andregularly cleantouchpointssuchasdoorsandbuttons
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The ripple effect: guidance / best practice K

(continued)

i Secretaryof Statehaswritten to the constructionindustryinforming themof Site Operating
Proceduresproduced by the Construction Leadership Council in accordancewith the
guidancefrom Public HealthEngland See ConstructionSector- Site OperatingProcedures
ProtectingYourWorkforceDuring Coronavirus(Covid-19) (nowin v. 3 dated14 April 2020

v Those Site Operating Proceduresare, in effect, a much more detailed version of the
Governmenguidancereferredto above

i NB: not necessarilyconsistentvith the Governmenguidance By way of exampleonly:
G o v e r n seetorguidestates

A Wh dtnseot possibleto follow the socialdistancingguidelinesin full in relation to
a particular activity, you shouldconsiderwhetherthat activity needsto continuefor
the site to continueto operate,and, if so, take all the mitigating actionspossibleto
reducetherisk of transmissiord

SOPdocumenttates

A T hhealth and safety requirementsof any construction activity must not be
compromisedt thistime. If an activity cannotbe undertakersafely,it shouldnot take
placeo
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https://builduk.org/wp-content/uploads/2020/03/Secretary-of-State-Letter-to-UK-Construction-Industry.pdf
https://www.constructionleadershipcouncil.co.uk/wp-content/uploads/2020/04/Site-Operating-Procedures-Version-3.pdf

The ripple effect: guidance / best practice K

(continued)

o On Sunday, Government announced puoblished

NOUR PLAN TO REBUI LD: The -19Keco@aryw er n
strategy

u  Applies in England from Wednesday 13 May 2020.
i Series of O0Stepsd to escape | ockdown
i Provides (at p.-122etoreoegwund€©O©NIiI Des

A Ma mgasuresequire the developmenbf new safetyguidelinesthat set
out how eachtype of physicalspacecan be adaptedto operatesafely The
Governmenthas been consulting relevant sectors, industry bodies, local
authorities, trades unions, the Health and Safety Executiveand Public
Health Englandon their developmerandwill releasethemthis weeko
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/884171/FINAL_6.6637_CO_HMG_C19_Recovery_FINAL_110520_v2_WEB__1_.pdf

The ripple effect: guidance / best practice K

(continued)

i On Monday, Government published:

Staying alert and safe: social distancing

Reiterates that construction sites should be open

Coronavirus outbreak FAQs: what you can and can't do

Breaks down aspect spageplanSunday evenin

Makes clear (s. 3.1) that the constr
19 Secureodo guidelines referred to in

Staying safe outside your home

Same message as Appendix A to Sunday

On Tuesday, Government publishamhstruction industry COVIE19 Secure guidance

i

Simil ar I n content to Construction Le
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https://www.gov.uk/government/publications/staying-alert-and-safe-social-distancing/staying-alert-and-safe-social-distancing
https://www.gov.uk/government/publications/coronavirus-outbreak-faqs-what-you-can-and-cant-do/coronavirus-outbreak-faqs-what-you-can-and-cant-do#public-spaces--outdoor-activities--exercise
https://www.gov.uk/government/publications/staying-safe-outside-your-home/staying-safe-outside-your-home
https://assets.publishing.service.gov.uk/media/5eb961bfe90e070834b6675f/working-safely-during-covid-19-construction-outdoors-110520.pdf

Analysewhetherthereis an arguablecaseto the effect thatthe COVID-19 pandemic
generallyfalls within theforce majeureclause

If the causeof nonperformancenvas somethingvery direct (i.e. a dearthof workers
dueto iliness) analysewhat, more specifically, it is that haspreventedhinderedor
delayedperformance(compliancewith legislation, regulations,guidance,etc) and
askwhetherthereis anarguablecaseto the effectthatthat eventfalls within theforce
majeureclause

Analysewhetherthereareany othercontractualprovisions,beyondthe force majeure
clause,which might afford relief in respectof the eventin question By way of
examplen the contextof NEC3:

OptionalClauseX2.1 re: changesn thelaw;
Clausel8.1: changdan law renderingcarryingout of Works Informationillegal

Maintain records Considerhow one might prove (by referenceto contemporaneous
documentsvherevemossible)the fact that site operationschangedo suit legislation,
regulationsand/or guidance
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4 ) Reasonapie steps 1o avold -

mitigate the event or Its consequenc




(4) Reasonable steps to avoid or mitigate |

the event or its consequences

o  Possibleexamples

o Continue working in accordancewith Governmentlegislation,
regulationsand guidancewherever possible (rather than shutting
downsite)

o  Procureparts/ labour from elsewherein the event of insolvent
supplierd subcontractorsr brokensupplychains

o Staggemork/ moveto shift workingin orderto mitigatedelay
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Other potential issues arising In relation
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