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The nature of a force majeure clause



Background

ü Term óforce majeureô is of French origin

ü Concept recognised by many civil law systems (such as French Civil Code) 

as a defence to a claim for breach of contract

ü Concept not recognised by the common law, which recognises frustration 

instead (narrow doctrine, difficult to bring oneself within)

ü Force majeure is thus a creature of contract in this jurisdiction

ü Not a term of art in English law: Tandrinv Aero [2010] 2 Lloydôs Rep 668, 

[43]

14/05/2020 3



Definition

ü Chitty (33rd Ed,15-152):

ñéa contractualtermby whichone(or both)of thepartiesis entitled

to cancelthe contractor is excusedfrom performanceof the contract,

in wholeor in part, or is entitled to suspendperformanceor to claim

an extensionof time for performance,upon the happening of a

specifiedeventor eventsbeyondhiscontrol.ò
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Categorisation and approach to interpretation

ü Historically, held not to be an exemption clause: Fairclough, Dodd & Jones 

Ltd v J.H. VantolLtd [1957] 1 W.L.R. 136, 143

ü That said, Chitty deals with force majeure clauses in the chapter concerned 

with exemption clauses; and says (15-152) that it is: 

ñédifficult to draw anyclear line of demarcationbetweenthetwo types

of clause,sincetheeffectof eachmaybeto relievea contractingparty of

an obligationor liability to whichhewouldotherwisebesubject.ò

ü Ultimately, courts unlikely to adopt unduly narrow / restrictive approach to 

the interpretation of force majeure clauses: 

ñéwhat matters is not the label but the content of the tinò

Classic Maritime Inc. v LimbunganMakmur [2019] 4 All E.R. 1145, [62], 

[92]
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Burden of proof: 

5 main requirements



The checklist

ü It is for a party relying upona force majeureclauseto provethe factsbringing

thecasewithin theclause: Tandrinv Aero [2010] 2LloydôsRep668, [48]

ü Generallyspeaking,thatmeanssatisfying5 requirements:

1) Occurrenceof specifiedevent

2) Effecton performance,i.e. causation

3) Dueto circumstancesbeyondhis/hercontrol

4) No reasonablestepsthathe/shecouldhavetakento avoidor

mitigatetheeventor its consequences

5) All necessarynoticesgiven

ü If all 5 are satisfied, then look to the contract for guidanceas to the relief

available(e.g. EOT,right of suspension,right of termination,etc.)

14/05/2020 7



(1) Occurrence of specified event



Historical overview

ü What sorts of events have historically been held to constitute force majeure 

events?

Åstorm, tempest or flood

Å fire

Åperils and dangers or accidents of the sea

Åwar 

Åriot or civil commotion

Åstrikes

ü What sorts of events have been held not to constitute force majeure events?

ñé bad weather [and] football matchesò: 

Matsoukis v Priestman[1915] 1 KB 681, 687
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Force majeure clause expressly refers to 

ñpandemicò, ñepidemicò, ñdiseaseò or even 

ñplagueò

ü Such terms not commonly in use in standardform constructionand engineering

contracts.

ü Thatmaywell changein duecourse

ü More commonlyusedin othercontexts. Seee.g.:

¶Classic Maritime Inc v Limbungan Makmur [2019] Bus. L.R. 2854, [11]

(contractof affreightment)

¶TheFlying MusicCompanyLimitedv TheaterEntertainmentSA[2017] EWHC

3192(QB) [43] (contractfor the putting on of performancesof óThrillerLiveô

in variouslocationsaroundGreece)
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Specified event listed as ñAct of Godò

ü Termhasbeendescribedasfollows:

ñ[a]metaphoricalphrase(like "fate") with a religious origin usedto

describethoseeventswhichinvolvedno humanagencyandwhichit was

not realistically possiblefor a human to guard against: an accident

which the defendantcan show is due to natural causes,directly and

exclusively, without human intervention and could not have been

preventedby any amountof foresight,painsand care, reasonablyto be

expectedofhimò:

TranscoPlc v StockportMetropolitanBoroughCouncil [2003] 3 W.L.R.

1467, [59] (HL)

ü Such wording would probably respond to / be engagedby COVID-19

generally*
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Standard form contracts: JCT (SBC/Q) 2016

¶ Clause2.29.15providesthatforcemajeureis aRelevantEvent

¶ Clause8.11.1.1 providesthat force majeureis a matterwhich may permit

terminationof thecontract

¶ Termóforcemajeureôis not definedin JCT SBC/Q. On balance,COVID-19

generallyprobablywould engagethoseclauses*. Seee.g.

¶ Lebeaupinv RichardCrispin & Co [1920] 2 K.B. 714, 719: suggeststhat

epidemicsfall within theconfinesof forcemajeurewherethattermis not

expresslydefinedby contract; and

¶ Tandrin v Aero [2010] 2 LloydôsRep 668: held that a clauseheaded

ñforcemajeureòwould be engagedwhere the seller of aircraft was

unableto deliverñdueto a pandemiccausinga dearthof deliverypilotsò

[46(b)]
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Standard form contracts: FIDIC Red Book

ü 1999Edition,Clause19.1, definedforcemajeureas:

ñéanexceptionaleventor circumstance:

(a) whichis beyondaPartyôscontrol;

(b) which such Party could not reasonablyhave provided against before

enteringinto theContract;

(c) which, having arisen,suchParty could not reasonablyhaveavoidedor

overcome,and

(d) whichis not substantiallyattributableto theotherParty.ò

ü Thenofferednon-exhaustivelist of eventswhich might constituteforcemajeure,which

included:

ñé natural catastrophessuch as earthquake,hurricane, typhoon or volcanic

activityò
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Standard form contracts: NEC3

ü Clause19.1 (prevention):

ñIfan event occurs which é neither Party could prevent and é an experienced

contractor would have judged at the Contract Date to have such a small chanceof

occurring that it would have been unreasonablefor him to have allowed for it,

theProjectManagergivesan instructionto theContractorstatinghowheis to dealwith

theevent.ò

¶ Probable that the COVID-19 pandemic generally would fall within that clause*.

Moreover,clause60.1(19) statesthatsuchaneventis generallyacompensationevent

¶ However,NB: suchaneventis only a compensationeventunderclause60.1(19) where

it isñnotoneof theothercompensationeventsstatedin this contractò:

¶ The COVID-19 pandemiccould, conceivably,constituteanEmployerôsrisk and

thereforeacompensationeventunderclause60.1(14) instead

¶ Equally,if theProjectManagergivesaninstructionin responseto theevent,which

servesto changethe works information, it may be that there is a further or

alternativecompensationeventarisingunderclause60.1(1)
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(2) Effect on performance, i.e. causation



Force majeure clause requires proof that 

performance has been ñpreventedò

ü Representshighesthurdle.

ü Performancemust be legally or physically impossible, not just more

difficult or unprofitable: Blythe& Cov Richards(1916) 114LT 753

ü Relativelyrecentexample:

¶Triple Point v PTT [2017] EWHC 2178(TCC) beforeJeffordJ. Contract

requiredproof of inability to performasa resultof force majeureevent.

Held, [221]:

ñéit is simply not possiblefor me to say that the civil unrest

causedPTTto beunable to perform any of its obligationswith a

consequentsuspensionof the obligation to perform during any

period of unrest and certainly not the entire period from

November2013to May2014ò. (Emphasisadded)
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Force majeure clause requires proof that 

performance has been ñhinderedò or ñdelayedò

ü ñHinderedòis broaderthanñpreventedò:

Å Includes situations where performancewould require dislocation of

businessandbreakingof othercontracts: ReardonSmithLine v Ministry

of Agriculture[1962] 1 QB 42

ÅDoes not generally include situationswhere performancehas merely

becomemoreexpensivedueto rise in prices: Tennantsv Wilson [1917]

AC 495

ü ñDelayedò: meaningdependsoncontextandwordsusedin thecontract
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Must the force majeure event be the sole 

cause of the impacted performance?

ü Ultimately: aquestionof constructionof thewordsusedin thecontract:

ü Sir GuenterTreitel, FrustrationandForceMajeure, 3rd. Ed,12-032;

ü SeadrillGhanaOperationsLtd v Tullow GhanaLtd [2019] 1 All E.R. (Comm)34,

[79]

ü However,in themajority of instances,theforcemajeureeventmustbethesolecauseof

theimpactedperformancein orderfor relief to beobtained:

ü Intertradexv Lesieur[1978] 2 Lloyd'sRep. 509

ü Seadrill,[75] - [80]
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The ripple effect: introduction

ü ñRippleeffectòfirst referredto in an article by Simon Rainey QC and Andrew

Leung

ü On a proper analysis, has performanceof the contract been affected by the

pandemicgenerally; or by subsequentgovernmentlegislation / guidance/ third

partyactionsetc.?

ü Non-exhaustivelist of potentialcausationcontenders

> Pandemicgenerally

> Primarylegislation

> Regulations

> Government/ industryguidance/ bestpractice

> Bonafide misinterpretation/ abundanceof caution

> 3rd partyconduct/ foreignlaw
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The ripple effect: primary legislation

ü In England,section52 and Schedule22 of the CoronavirusAct 2020 (Royal

Assent25 March2020) togetherempowertheSOSto:

ñé issue a direction imposing prohibitions, requirements or

restrictionsin relation to the entry into, departurefrom, or location of

personsin, premisesin Englandò

(whetherspecifiedpremisesor premisesof a specifieddescription).

ü Constructionsiteshavenot beenorderedto closepursuantto thosestatutory

provisions,but thereremainsthe possibility of suchclosure,requirementsor

restrictionsbeingimposedin theeventof a 2nd or subsequentwave
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The ripple effect: regulations

ü Theregulationswhich haveclosedbusinessesandrestrictedmovementand

gatheringsareTheHealthProtection(Coronavirus,Restrictions)(England)

Regulations2020

ü MadeunderthePublicHealth(Controlof Disease)Act 1984

ü Cameinto forceon26March2020

ü Amendedby the Health Protection(Coronavirus,Restrictions)(England)

(Amendment)Regulations2020asof 22April 2020
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The ripple effect: guidance / best practice

ü Governmenthasproduced: Guidancefor employersandbusinesseson coronavirus

(COVID-19) (updated 7 April 2020), which includes the following

recommendations:

¶Avoid crowding and minimise opportunities for the virus to spread by

maintaininga distanceof at least 2 metres(3 steps)betweenindividuals

whereverpossible

¶Make sure there are placesto washhandsfor 20 secondswith soapand

water,andencourageeveryoneto dosoregularly

¶Ensureemployeeswho are in an extremelyvulnerablegroup and should

beshieldedare supportedto stayat home

¶Whereverpossible,keepteamsof workers together(cohorting), and keep

teamsassmallaspossible

¶Considershift working or the staggeringof processeswhich would enable

staff to continueto operateboth effectivelyand wherepossibleat a safe

distance
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The ripple effect: guidance / best practice 

(continued)

ü Governmenthasalsoproduced: Socialdistancingin the workplaceduring coronavirus

(COVID-19): sector guidance(updated4 May 2020), which includes the following

recommendationsin respectof theconstructionindustry:

ÅWhereit is not possibleto follow thesocialdistancingguidelinesin full in relation to

a particular activity, you shouldconsiderwhetherthat activity needsto continuefor

the site to continueto operate,and, if so, takeall the mitigating actionspossibleto

reducetherisk of transmission.

Å If you decidethework shouldgo ahead,you shouldadvisestaff to washtheir hands

frequentlyusing soapand water for 20 seconds,and especiallyafter blowing their

nose,sneezingor coughing,on arrival at work, beforeand after eating,after using

public transport,and whentheyarrive home. Wherefacilities to washhandsare not

available,handsanitisershouldbeused.

Å Youshouldstill advisestaffto keep2 metresapartasmuchaspossible.

Å You shouldplan work to minimisecontactbetweenworkersand avoid skin-to-skin and

face-to-face contact. Whereface-to-face contact is essential,this should be kept to 15

minutesor lesswhereverpossible.
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The ripple effect: guidance / best practice 

(continued)

Å Asmuchaspossible,keepgroupsof workersworking togetherin teamsthat are

as small as possible(cohorting). For example,you keepvehiclecrewsworking

together,rather thanmixingcrewmembersondifferentshifts.

Å Staff should also wash their hands each time before getting into enclosed

machinery(suchas diggers)with others,and washtheir handseverytime they

get out. To help with this, you should consider adding additional pop-up

handwashingstationsor facilities,providingsoap,waterand/orhandsanitiser.

Å Employeesshouldkeepthe windowsof enclosedmachineryor enclosedspaces

openfor ventilationandbecareful to avoid touchingtheir faceat all times. The

insideof cabsshouldberegularly cleaned,particularly betweenuseby different

operators.

Å Youshouldtry to usestairs in preferenceto lifts or hoists. Wherelifts or hoists

mustbe used,you shouldlower their capacityto reducecongestionand contact

at all times,andregularly cleantouchpoints,suchasdoorsandbuttons.

14/05/2020 24



The ripple effect: guidance / best practice 

(continued)

ü Secretaryof Statehaswritten to the constructionindustry informing themof Site Operating

Proceduresproduced by the Construction LeadershipCouncil in accordancewith the

guidancefrom Public HealthEngland. See: ConstructionSector- SiteOperatingProcedures

ProtectingYourWorkforceDuring Coronavirus(Covid-19) (now in v. 3 dated14April 2020)

ü Those Site Operating Proceduresare, in effect, a much more detailed version of the

Governmentguidancereferredto above

ü NB: notnecessarilyconsistentwith theGovernmentguidance. By way of exampleonly:

¶ Governmentôssectorguidestates:

ñWhereit is not possibleto follow thesocialdistancingguidelinesin full in relation to

a particular activity, you shouldconsiderwhetherthat activity needsto continuefor

the site to continueto operate,and, if so, takeall the mitigating actionspossibleto

reducetherisk of transmission.ò

¶ SOPdocumentstates:

ñThehealth and safety requirementsof any construction activity must not be

compromisedat this time. If an activity cannotbeundertakensafely,it shouldnot take

place.ò
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The ripple effect: guidance / best practice 

(continued)

ü On Sunday, Government announced and published: 

ñOUR PLAN TO REBUILD: The UK Governmentôs COVID-19 recovery 

strategyò

ü Applies in England from Wednesday 13 May 2020.

ü Series of óStepsô to escape lockdown

ü Provides (at p. 22) for new ñCOVID-19 Secureò guidelines:

ñManymeasuresrequire the developmentof new safetyguidelinesthat set

out how eachtypeof physicalspacecan be adaptedto operatesafely. The

Governmenthas been consulting relevant sectors,industry bodies, local

authorities, trades unions, the Health and Safety Executiveand Public

HealthEnglandon their developmentandwill releasethemthisweek.ò
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The ripple effect: guidance / best practice 

(continued)

ü On Monday, Government published:

Å Staying alert and safe: social distancing

¶Reiterates that construction sites should be open

Å Coronavirus outbreak FAQs: what you can and can't do

¶Breaks down aspects of Sunday eveningôs 50-page plan

¶Makes clear (s. 3.1) that the construction industry will be subject to the ñCOVID-

19 Secureò guidelines referred to in Sundayôs plan

Å Staying safe outside your home:

¶Same message as Appendix A to Sundayôs plan

ü On Tuesday, Government published construction industry COVID-19 Secure guidance:

ÅSimilar in content to Construction Leadership Council document and Sundayôs plan
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The ripple effect: take-away points

ü Analysewhetherthereis anarguablecaseto the effect that theCOVID-19 pandemic

generallyfalls within theforcemajeureclause

ü If the causeof non-performancewassomethingvery direct (i.e. a dearthof workers

due to illness) analysewhat, more specifically, it is that hasprevented,hinderedor

delayedperformance(compliancewith legislation, regulations,guidance,etc.) and

askwhetherthereis anarguablecaseto theeffect that that eventfalls within theforce

majeureclause

ü Analysewhetherthereareanyothercontractualprovisions,beyondtheforcemajeure

clause,which might afford relief in respectof the event in question. By way of

examplein thecontextof NEC3:

Å OptionalClauseX2.1 re: changesin thelaw;

Å Clause18.1: changein law renderingcarryingoutof WorksInformationillegal

ü Maintain records. Considerhow onemight prove (by referenceto contemporaneous

documentswhereverpossible)the fact thatsiteoperationschangedto suit legislation,

regulationsand/or guidance
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(4) Reasonable steps to avoid or 

mitigate the event or its consequences



(4) Reasonable steps to avoid or mitigate 

the event or its consequences

ü Possibleexamples:

ü Continue working in accordancewith Government legislation,

regulationsand guidancewhereverpossible(rather than shutting

downsite)

ü Procureparts / labour from elsewherein the event of insolvent

suppliers/ subcontractorsor brokensupplychains

ü Staggerwork / moveto shift working in orderto mitigatedelay
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Other potential issues arising in relation 

to COVID -19


