EXPERTS
BEWARE!

By Philip Boulding QC

Philip Boulding QC considers the
historical roots of expert witnesses and
subsequent developments in caselaw in
this article, which was in June published
by the Society of Construction Law in
Hong Kong.
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The court, no longer convinced that experts
would become unwilling to act for fear

of being sued, held that the removal of
immunity “would tend to ensure a greater
degree of care”. Although the possibility
was raised of treating the position of
expert witnesses engaged in civil litigation
differently from those engaged in criminal
and family litigation, it is clear that the
reasoning of Lords Phillips, Brown, Collins
and Kerr admits of no such distinction

or difference. Consequently, and unlike

lay witnesses who have maintained their
immunity, expert witnesses are now liable
in negligence and/or for breach of contract
and may be sued by disgruntled instructing
parties. This followed the loss of immunity
of barristers a decade prior in Hall v

Simons .

As to the important question of who

was an ‘expert’ from the perspective of
immunity, Lord Brown made it clear that
immunity from suit for negligence was only
being withdrawn from an expert witness
“selected, instructed and paid by a party to
litigation for his expertise and permitted

on that account to give opinion evidence

in the dispute”. This type of witness was

to be distinguished from the professional

FOOTNOTES

witness such as a treating doctor or
forensic pathologist who may be called

to give factual evidence in the case as

well as being asked for their professional
opinions upon it without having been
formally retained by either party to the
dispute. It would seem that this latter breed
of professional (but still expert) witnesses
retain immunity, the apparent logic therefor
being that such professional witnesses do
not voluntarily undertake responsibility to
their employer/client since, in general, they
are not paid any fee to attend court as a
witness but are obliged to do so as part of
their job.

As to the potential liability of a single joint
expert, a direction for which is increasingly
finding favour with judges in the
Construction and Arbitration List in Hong
Kong, as he or she voluntarily assumes
duties to both parties (almost invariably for
reward), the logic of the majority decision in
Jones v Kaney would seem to be that either
party (but in reality, the losing party) may
sue such an expert for negligence and/or
breach of the implied contractual duty to
take reasonable care.

The Supreme Court in reaching its decision
also considered both the duties owed by
an expert to the court and his or her client,
saying that whilst an independent and
unbiased opinion falling outside a range of
reasonable expert opinion would not be a
breach of duty to the court, it could clearly
be a breach of the duty owed to the expert’s
client. As to what fell within the ‘range of
reasonable expert opinion”, in accordance
with established principle this matter will
be judged by reference to the standard of

a reasonably competent practitioner of the
relevant discipline.

The Supreme Court judges also identified
other benefits to abolishing the immunity:

¢ The wronged client will enjoy, rather than
have denied to it, a proper remedy.

¢ Abolition of the immunity should lead
to “a sharpened awareness of the risks
of [experts] pitching their initial views
of their client’s case too high or too
inflexibly”.

Experience and the decided authorities
show that there are two types of claim
where the expert is likely to be particularly
exposed in terms of breaching his or her
duty to the client, namely where the expert
is alleged to have:

* Failed to review a joint report so as to
ensure that it reflected his or her views
prior to signing it, so that significant
concessions were inadvertently made in
the litigation, as in Jones v Kaney; and/or

¢ Fundamentally changed his or her
position.

Assuming that an expert is found to have
breached his or her duty to the client, the
claim to loss and damage will mirror to a
great extent a claim against lawyers for
negligent litigation advice, comprising
damages for:

¢ Costs which would not otherwise have
been incurred.
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e The lost opportunity to obtain a better
outcome.

Notably, notwithstanding concerns that
the decision in Jones v Kaney would make
expert witnesses reluctant to give frank
evidence or act at all, there is little evidence
of any such reluctance.

On the contrary, a leading firm of London
professional negligence solicitors with

a presence in Hong Kong has reported
recently that a survey they were involved in
of over 750 experts revealed that whilst just
over 25% said they had considered giving
up expert work, fear of being sued was a
minor consideration after levels of pay and
time restraints. Their experience, like mine,
is that claims by a client against its expert
are infrequent.

Where an expert has failed to read a joint
report before signing it, which is surely
going to be a rare occurrence, obviously
such a palpable and significant error

will result in the expert being liable for
damages for the costs of the remedy and/
or lost opportunity. However, where the
claim is in respect of allegedly negligent
concessions, there will inevitably be
significant conceptual and evidential
difficulties for a claimant to overcome.

So, whilst Jones and Kaney type of claims
against experts are of recent origin, expert
witnesses can take comfort from the

fact that such claims are likely to remain
unusual.

By way of contrast, it is settled law that a
witness of fact enjoys immunity from suit
from any action by the party that calls them
(or the opposing party) for anything said

or done in court (whether in the form of
oral testimony, in a witness statement or by

adopting anything in a written statement
as testimony). The reasons for this
immunity are:

* To encourage freedom of speech and
communication in judicial proceedings
by relieving persons who take partin the
judicial process from the fear of being
sued for something they say.

e To avoid repeated litigation on the same
issue.

e Absent immunity, witnesses would be
reluctant to assist the court.

A Company and (1) X, (2) Y and
(3) Z - even rougher seas

The background facts are important and
warrant careful consideration.

The claimant in the High Court
proceedings was the developer and
owner of a petrochemical plant (‘the
Developer’). The Developer had contracts
with various groups of companies

for engineering, procurement and
construction management services (‘the
EPCM Contractors’), and two contracts
with another contractor (‘the Works
Contractor”) for two contract packages for
the construction of facilities for the plant.

Unfortunately, disputes arose out of delays
to the construction works and the Works
Contractor commenced an ICC arbitration
seated in London with an English choice
of law clause against the Developer for
costs incurred by reason of delays to its
works, caused in part by the late release

of construction drawings from the EPCM
Contractors (‘Works Arbitration’). The
Developer’s position was that if it was

liable to pay additional sums to the Works
Contractor under their contracts as a result
of the EPCM Contractors’ late issue of the
drawings, the Claimant would seek to pass
on those claims to the EPCM Contractors.

The Developer approached the first
defendant, X, an Asian subsidiary of a
global consultancy firm which included
the second and third defendants, Y and

Z who were based in different countries,
with a view to engaging it to provide delay
expert services in connection with the
Works Arbitration and on 15 March 2019 the
first defendant, X, signed a confidentiality
agreement with the Developer. The
confidentiality agreement was subject

to the laws of England and Wales and
contained an exclusive jurisdiction clause
for disputes or claims to be dealt with in the
court of the Abu Dhabi Global Market.

By a formal letter of engagement dated 13
May 2019 which was signed by both parties,
the Developer engaged the first defendant,
X, to provide delay expert services in
connection with the Works Arbitration.
Importantly, this letter: was addressed to
the first defendant, the Asian subsidiary
referred to above, and identified the
individual expert that would lead the team,
be responsible for the report and testify

at the hearing (‘K"); stated that the scope

of the engagement included providing
ad-hoc support to the Developer and its
professional team in the Works Arbitration;
and, confirmed that the first defendant had
no conflict of interest and would maintain
that position for the duration of the
engagement.

In the summer of 2019, the EPCM
Contractors commenced ICC arbitration
proceedings against the Developer, seated
in London with an English choice of law
clause (“the EPCM Arbitration™). In the
EPCM Arbitration, the EPCM Contractors
claimed sums due and owing to them
under their EPCM agreements with the
Developer. The Developer counterclaimed
against the EPCM Contractors in respect of
delay and disruption to the project.

The EPCM Contractors approached the
three defendants (i.e. the same group
of consultancy firms engaged by the
Developer in the Works Arbitration) to
provide expert services outside of Asia
in quantum and delay in the EPCM
Arbitration.



The defendants notified the EPCM
Contractors that they were already engaged
by the Developer (albeit acting through
another office) in another dispute on the
same project; and notified the Developer
that the EPCM Contractors were seeking

to appoint them in the EPCM Arbitration.
The Developer considered this created a
conflict of interest contrary to the terms of
its engagement with the first defendant.
Further correspondence ensued but
ultimately the second defendant company
accepted the engagement and started work
for the EPMC Contractors, working out

of a different office and through another
individual expert, ‘M’.

On 20 March 2020, the Developer applied
for urgent injunctive relief restraining the
defendants from acting for the EPCM
Contractors and on 23 March 2020 the
matter came before the Court as an urgent
ex parte application by the Developer

but with informal notice given to the
defendants.

The key issue for the court was to decide
whether independent experts, who are
engaged by a client to provide advice and
support in arbitration or legal proceedings,
in addition to expert evidence, can owe a
fiduciary duty of loyalty to their clients, and
whether such a fiduciary duty arose (and
had been breached) in this case.

Having heard argument from leading
counsel for the parties, but with limited
evidence before the Court, interim relief
was granted until 31 March 2020, the
return date. An application was then made
to continue the interim injunction, the
basis therefor being that the provision by
the defendants of services to the EPCM
Contractors in connection with the EPCM
Arbitration was a breach of the rule that a
party owing a fiduciary duty of loyalty to a
client must not, without informed consent,
agree to act (or actually act) for a second
clientin a manner which is inconsistent
with the interests of the first.

The defendants opposed the continuation
of the interim injunction on the grounds
inter alia that the Developer’s application
was misconceived as independent experts
do not owe a fiduciary duty of loyalty

to their clients, there was no conflict

of interest and there was no risk that
confidential information had been or would
be disclosed to the EPCM Contractors.

The hearing was held in private because
the judge considered it was necessary to
do so to secure the proper administration
of justice. This was because the application
concerned two ongoing arbitrations and

as such raised issues of confidentiality, not
just of the parties before the Court but also
of others who were not parties to the claim
and consequently not before the Court.
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The judge extended the interim injunction
to restrain the defendants from acting as

independent experts in separate, although

related, arbitration proceedings against the
Developer. Further, in extending the interim
injunction, the Court held that:

() The expert firm’s subsidiary engaged
by the Developer owed a fiduciary duty
of loyalty to its client but, in addition,
that fiduciary duty extended to the
defendant group (i.e. the second and
third defendants) as a whole.

(ii) Putting in place information barriers
did not satisfy the defendant group’s
fiduciary duty of loyalty as such
measures sought only to preserve
confidentiality and privilege and to
address the risk that confidential
information might be shared
inappropriately, whereas a fiduciary
with a duty of loyalty must not place
himself in a position where his duty and
his interest may conflict.

(iii) The defendant group had breached its
fiduciary duty by accepting instructions
to provide expert services in connection
with the second arbitration without
first obtaining the Developer’s consent.
Further, the Court’s finding that the
two arbitrations were concerned with
the same delays, and that there was a
sufficiently significant overlap in the
issues, underpinned its conclusion that
the defendants had breached their duty
to the Developer.

Importantly, the court held that the first
defendant, X, owed the Developer a
fiduciary duty of loyalty because a clear
relationship of trust and confidence had
arisen because:

() The first defendant, X, was engaged
to provide expert services for the
Developer in connection with the Works
Arbitration.

to provide an independent expert
report and to comply with the duties
set out in the ClArb Expert Witness
Protocol as part of its engagement.

(iii) The first defendant was also engaged

to provide extensive advice and support

for the Developer throughout the
arbitration proceedings.

The parties were in agreement as to

the principles governing fiduciary
relationships. In determining whether

the defendants owed a fiduciary duty of
loyalty, the judge considered the definition
of a fiduciary as set out in Bristol &

West Building Society v Mothew , a case
concerning the fiduciary obligations owed
by a solicitor acting for both parties to a
property transaction. In this cases Millett
LJ had stated [p.18]:

‘A fiduciary is someone who has
undertaken to act for or on behalf

of another in a particular matter in
circumstances which give rise to a
relationship of trust and confidence.
The distinguishing obligation of a
fiduciary is the obligation of loyalty.

The principal is entitled to the single-
minded loyalty of his fiduciary. This core
liability has several facets. A fiduciary
must act in good faith; ...he must not
place himself in a position where his duty
and his interest may conflict; he may
not act for his own benefit or the benefit
of a third person without the informed
consent of his principal ...

A fiduciary who acts for two principals
with potentially conflicting interests
without the informed consent of both is
in breach of the obligation of undivided
loyalty; he puts himself in a position
where his duty to one principal may
conflict with his duty to the other ... This
is sometimes described as “the double

(i) The first defendant had been instructed

employment rule.” Breach of the rule
automatically constitutes a breach of
fiduciary duty ..

Prior to this case, the recognised classes
of fiduciaries were limited to trustees,
guardians, executors, administrators,
agents, doctors and lawyers — so the
addition of experts to that list might be
considered somewhat unusual and it

is understood that the defendants are
seeking permission to appeal.

As to the question of whether the individual
expert’s fiduciary duty extended to the
whole defendant group, the Court referred
to previous cases that established that
where a fiduciary duty of loyalty arises it is
not limited to the individual concerned, but
rather it extends to the firm or company,
and may extend to the wider group:

Prince Jefri Bolkiah v KPMG ; Marks &
Spencer Group plc v Freshfields Bruckhaus
Deringer ; Georgian American Alloys v
White & Case .

In this latter context the court also

considered and was no doubt influenced
in its decision by the organisational
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structure of the defendant group, noting
the common financial interest of the parent
company and its shareholders in the
defendants, that the defendant group was
managed and marketed as one global firm,
and that there was a common way in which
conflicts were identified and managed.

The defendants’ submission that an
expert witness did not owe a fiduciary
obligation of loyalty to his or her client as
such a duty of loyalty was excluded by the
expert’s overriding duty to the tribunal by
reference to cases such as: Prince Jefri
Bolkiah v KPMG ; Harmony Shipping Co
SAv Saudi Europe Line Ltd ; Wimmera
Industrial Minerals Pty Ltd v lluka Midwest
Ltd ; Meat Corporation of Namibia Limited
v Dawn Meats (UK) Limited ;A Lloyd’s
Syndicate v X ;and, Jonesv Kaney was
rejected on the basis that such authorities
could be distinguished. Notwithstanding,
and helpfully in terms of explaining and
clarifying an expert’s duties and functions,
the Court distilled the following general
principles from the authorities referred to
by the defendants:

(i) In principle, an expert can be compelled
to give expert evidence in arbitration or
legal proceedings by any party, even in
circumstances where that expert has
provided an opinion to another party:
Harmony Shipping.

(i) When providing expert witness services,
the expert has a paramount duty to the
court or tribunal, which may require
the expert to act in a way which does
not advance the client’s case; Jones v
Kaney.

(iii) Where no fiduciary relationship
arises, having regard to the nature
and circumstances of an expert’s
appointment, or where the expert’s
appointment has been terminated,
the ongoing obligation to preserve
confidential and privileged information
does not necessarily apply to preclude
an expert from acting or giving
evidence for another party; Meat
Traders; A Lloyd’s Syndicate; Wimmera.

The Court then went on to note that
none of the authorities referred to by the
defendants supported the proposition



“Importantly, the defendants did
not inform the Developer at the
time of accepting the engagement
that they might take instructions
to act both for and against

the Developer in respect of the
dispute’.
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“There s likely to be
scramble by parties
looking to review
decisions in which there
may be arguments that
experts have breached
this fiduciary duty.”
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