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STRANGER THINGS? 
NEW OBLIGATIONS 
AND JURISDICTIONS 
IN INTERNATIONAL 
INVESTMENT TREATIES 
AND ARBITRATIONS
By Sean Wilken QC and John McMillan

International Investment Treaties and their 
associated arbitrations have long been 
thought to be an enclave for the rigorous 
pursuit of purely commercial interests – 
usually at the behest of multinationals. On 
one level this is unsurprising – International 
Investment Treaties are, after all, all about 
investment and, indeed, this has been and 
to a large extent remains the primary focus 
of the Treaties and the arbitrations brought 
under them. The concomitant result of that 
is that human rights and environmental 
protections have, historically, had little 
or no relevance to the arbitral tribunal’s 
deliberations and awards.¹ Indeed, of the 
over 3000 investment treaty instruments² 
in existence³ only a handful – and it is a 
recent handful at that – contain any sort of 
human rights or environmental protection 
provisions.⁴ 

On another level, however, the absence 
of any consideration of human rights 
and environmental protections (or even 
“soft law” concepts such as corporate 
social responsibility) is surprising. 
Since Nuremberg, public international 
law has recognised that unrestrained 
domestic economic behaviour can violate 
international law.⁵ It is now becoming 
established that human rights⁶ and 
environmental rights⁷ should form part 
of the ius cogens. Further, international 
investment arbitrations stem from treaties 
– a fact which has two consequences. 
First, the rights and obligations at issue are 
ultimately founded in international law.⁸ 
Second, the provisions of Article 31 of the 
Vienna Convention on the Law of Treaties 
apply. Article 31(3)(c) requires “any relevant 
rules of international law applicable in the 
relations between the parties” “shall” be 
taken into account. Where the parties to an 
International Investment Treaty are both 

signatories to any form of treaty providing 
for human rights or environmental 
protections, then those treaty provisions 
could and should be relevant in any 
subsequent international arbitration.⁹ 

Thus, it would be odd if International 
Investment Arbitration did not begin to 
recognise or consider the application 
of non-commercial concepts of public 
international law.

There have been attempts to agree 
international principles or guidance 
for corporate conduct since as early as 
1977 with a draft UN Code of Conduct 
in Transnational Corporation. A further 
attempt at the same document was made 
in 1992. In 2003, the funders themselves 
attempted to formulate a framework for 
addressing environmental and social risks 
in projects with the “Equator Principles”. 
The UN returned to the fray with the 
Special Representative’s report on “Guiding 
Principles on Business and Human Rights”¹⁰ 
in 2011. Most recently, in 2014, the UN 
Human Rights Council established an 
“open-ended intergovernmental working 
group on transnational corporations and 
other business enterprises with respect 
to human rights”, which was tasked with 
developing a legally binding instrument 
to regulate transnational corporations’ 
activities in human rights law.¹¹ No 
instrument has yet been approved, but the 
latest draft was published in August 2020.¹² 

Yet, such principles are rarely invoked 
in International Investment Treaties or 
Tribunal Awards. As at 2012, Dolzer and 
Schreuer were able to conclude:

 

  “Whether or not the object and purpose 
of investment – treaties – the increased 
flow of foreign investment – would be 
promoted or hindered by an extension 
of the subject matters of the treaties, 
and a corresponding new design of their 
nature, will have to be a necessary part 
of the future discussion of BITs in their 
traditional scope.”¹³ 

This article therefore considers the current 
state of the law in this area. In doing so, it 
discusses the extent to which there is either 
a tension in Tribunal Awards or whether 
there is a visible trend in where the law in 
this area is or could be going. It starts with 
what is a striking decision in many ways – 
Chevron v Ecuador.¹⁴ 

Chevron v Ecuador

Until recently, where they referred to them 
at all, investor-State Awards largely relied 
on human rights instruments to protect 
investors’ economic activities, rather 
than to protect those who claim to have 
been harmed by such activities. That was 
the position in Chevron Corp & Texaco 
Petroleum Corp v The Republic of Ecuador.¹⁵ 

Chevron had taken over Texaco in 2001 in 
circumstances where a Texaco subsidiary 
was facing allegations of long-standing 
pollution in Ecuador. A class action 
had been brought in the United States 
and dismissed in 2002 on forum non 
conveniens grounds. In 2003, a different 
but overlapping set of Plaintiffs had 
commenced a claim against Texaco in the 
Superior Court of Nueva Loja in Lago Agrio 
(“the Lago Agrio Claims”). In 2009, Chevron 
commenced an International Investment 
Treaty Arbitration against Ecuador alleging, 
amongst many other things, that the 
conduct of the Lago Agrio Claims breached 
the US – Ecuador BIT.¹⁶ 

By 2011, the Plaintiffs had succeeded in 
the Lago Agrio Claims and obtained a 
judgment of US$18.2bn.¹⁷ The judgment 
was appealed and at each stage the 
judgment was upheld by the Ecuadorean 
Courts. Meanwhile, the Investment Treaty 
Arbitration continued. 

For present purposes, there are three 
important awards – the Third Interim Award 
on Jurisdiction, the First Partial Award on 
Track I, and the Second Partial Award on 
Track II.

The Awards must be read in light of 
the fact that the arbitration was, as per 
traditional arbitral principles, confined to 
the parties to or seeking to derive benefit 
from the BIT – Chevron, Texaco and 
Ecuador. The Plaintiffs in either set of the 
underlying proceedings were not parties. 

Further, when an Ecuador-based and an 
international NGO petitioned to be allowed 
amicus status – because of the impact of 
the Arbitration on the Plaintiffs¹⁸ – that 
petition was refused.¹⁹ 

As far as jurisdiction is concerned, the 
discussion turned on the relationship 
between arbitral principles and public 
international law. Starting with the 
proposition that the Tribunal has no 
jurisdiction without the consent of 
the State or the parties,²⁰ the Tribunal 
reasoned that as the underlying Plaintiffs 
were not parties to the Arbitration, the 
Tribunal could not have jurisdiction over 
them.²¹ The Arbitral Tribunal then went 
on, however, to consider the impact of 
its rulings on the underlying Plaintiffs as 
a potential bar to jurisdiction. This was 
rejected as a bar to the Arbitral Tribunal’s 
jurisdiction because any potential impact 
was not a jurisdictional question but one 
that turned on the final award and form of 
decision.²² Finally, a contractual, private 
law approach was adopted to the actual 
issues. Those, the Tribunal decided, were 
solely between the parties to the Arbitration 
and if that meant that Ecuador infringed 
the rights of the underlying Plaintiffs, that 
would be a matter between Ecuador and 
them. Thus:

“The question for this Tribunal is in essence 
whether the Respondent has or has not 
violated rights of the Claimants under 
the BIT because of the way in which the 
Respondent has, through its organs, acted 
in relation to the settlement agreements. 
The question is one of the rights and 
obligations existing between the Claimants 
and the Respondent; and the Lago Agrio 
plaintiffs, who are not parties to the 
settlement agreements or to the BIT, do not 
have rights that are directly engaged by 
that question. If it should transpire that the 

Respondent has, by concluding the Release 
Agreements, taken a step which had the 
legal effect of depriving the Lago Agrio 
plaintiffs of rights under Ecuadorian Law 
that they might otherwise have enjoyed, 
that would be a matter between them and 
the Respondent, and not a matter for this 
Tribunal.” ²³

This, it is submitted, is paradigm private 
law, arbitral reasoning and within the 
four walls of private law dispute would be 
entirely uncontroversial. When, however, 
one moves to the First Partial Award on 
Track I and the Second Partial Award on 
Track II, which began to deal with the 
merits, a different picture emerges.

The First Partial Award concerned the 
interpretation of a settlement agreement 
reached in 1995 between Texaco and 
Ecuador, which was governed by 
Ecuadorean law (in which none of the 
Tribunal was qualified).²⁴ The settlement 
agreement released Texaco from all 
claims arising under Article 19-2 of 
the Constitution of Ecuador, which 

guaranteed to each person “the right to 
live in an environment that is free from 
contamination” and provided that “[i]t is the 
duty of the State to ensure that this right 
is not negatively affected and to foster the 
preservation of nature …”²⁵ The question 
was whether the settlement also released 
Texaco from any claims individuals might 
have to enforce their “diffuse rights” under 
Article 19-2 (diffuse rights being “indivisible 
entitlements that pertain to the community 
as a whole such as the community’s 
collective right to live in a health and 
uncontaminated environment”).²⁶ 

The Tribunal held that individuals could 
still claim under Article 19-2 in respect 
of personal harm suffered as a result of 
environmental contamination.²⁷ However, 
all claims in respect of “diffuse rights” 
(which do not require a claimant to show 
personal harm) had been settled. The 
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Tribunal reasoned that, as at 1995, only the 
State could bring a claim under Article 19-2 
in respect of diffuse rights, and therefore 
the State was entitled to – and did – settle 
all claims arising from those diffuse rights. 
Ecuador’s Environmental Management 
Act of 1999 later gave individuals standing 
to bring claims in respect of diffuse rights, 
but by that time any claims against Texaco 
under Article 19-2 had been extinguished by 
the settlement agreement.²⁸ 

By 2018, the Lago Agrio Claims had been 
through the Ecuadorean legal system (the 
Lago Agrio Appellate Court, the Cassation 
Court and the Constitutional Court) and 
the initial judgment had been upheld. In 
the Second Partial Award, the Tribunal itself 
subjected the first instance judgment to 
close scrutiny including, for example, the 
underlying evidence²⁹ and the credibility of 
the judge at first instance.³⁰ 

The Tribunal found two treaty breaches. It 
found a breach of Article II(3)(a) requiring 
Ecuador to extend to investors fair and 
equitable treatment and treatment 
required by customary international law.³¹ 
The Tribunal concluded that the first 
instance judgment had been “ghostwritten” 
for the judge in return for a possible 
financial reward³² and that the subsequent 
appellate courts did nothing to reverse 
that position when, the Tribunal believed, 
they should have done so.³³ As a result 
of that, the Tribunal reasoned, there had 
been a denial of justice which could be 
attributed to the Ecuadorean State.³⁴ In 
reaching that finding, the Tribunal referred 
to a number of international human rights 
instruments concerning due process, 
including the Universal Declaration of 
Human Rights, the International Covenant 
on Civil and Political Rights, and the UN 
Basic Principles on the Independence 
of the Judiciary.³⁵ The consequences 
were that the first instance judgment 
was declared unlawful and did not bind 
Chevron.³⁶ Further, Ecuador was to make 
full reparation to Chevron in respect of 

any injury caused by the enforcement 
or recognition of the first instance 
judgment.³⁷ 

The Tribunal also found that Ecuador had 
breached Article II(3)(c) of the Treaty, an 
umbrella clause, on the grounds that it had 
failed to observe the release in the 1995 
settlement agreement.³⁸ In other words, 
the Ecuadorean courts’ finding that the 
Lago Agrio Plaintiffs’ claims had not been 
settled was a breach of international law by 
the Ecuadorean State because the Arbitral 
Tribunal had decided that the claims had 
been settled. Chevron was entitled to full 
reparation for any losses suffered as a result.

Whichever way one examines it, Chevron 
was a stark case. If the Tribunal was right, 
then: (a) there was stark judicial corruption 
which the appellate courts did not rectify; 
and (b) four tiers of Ecuadorean courts had 
reached the “incorrect” conclusion on a 
question of Ecuadorean law regarding the 
settlement of causes of action under the 
Ecuadorean Constitution. 

At the same time, one has a body firmly 
following a procedure developed in 
international commercial arbitration for 
private law disputes acting as though it was 
a fully constituted appellate court of the 
State – overturning domestic decisions and 
impacting the rights of non-parties to the 
proceedings.³⁹ Further:

a)   this was a Tribunal doing so precisely 
in the arena of “diffuse” rights – in this 
case, access to a clean environment 
– which are heavily influenced by 
considerations of policy;

b)   it reached a conclusion contrary 
to the Ecuadorean courts whose 
constitutional role it was to interpret 
those rights; and

c)   it referred to international human 
rights instruments which appeal to 
diffuse rights (such as the Universal 
Declaration of Human Rights) only for 

the purposes of protecting Chevron 
and Texaco’s economic interests in 
their investment. 

A pause – Monetary Gold and 
International Investment 
Arbitration

The discussion in Chevron on jurisdiction 
touched on a decision of the ICJ - Monetary 
Gold.⁴⁰ 

Monetary Gold concerned the repatriation 
of World War II gold – the UK and Italy 
wanted the gold but, in truth, the gold 
belonged to Albania, a State that was 
refusing to participate in the case. 
Therefore, an issue was the extent to which 
the ICJ could bind a non-participating 
State.

The ICJ held as follows:

  “In the present case, Albania’s legal 
interests would not only be affected 
by a decision,but would form the very 
subject-matter of the decision. In such a 
case, the Statute cannot be regarded, by 
implication, as authorizing proceedings to 
be continued in the absence of Albania.

  It is also contended that any decision of 
the Court on the questions submitted 
by Italy in her Application will be binding 
only upon Italy and the three respondent 
States, and not upon Albania. It is true 
that, under Article 59 of the Statute, the 
decision of the Court in a given case only 
binds the parties to it and in respect of 
that particular case. This rule, however, 
rests on the assumption that the Court 
is at least able to render a binding 
decision. Where, as in the present case, 
the vital issue to be settled concerns 
the international responsibility of a third 
State, the Court cannot, without the 
consent of that third State, give a decision 
on that issue binding upon any State, 
either the third State, or any of the parties 
before it.”⁴¹

Thus, the ICJ held, there could be no 
jurisdiction in that case to decide issues 
that would affect Albania and Albania was a 
non-consenting party. At the State – State 
level, of course, Monetary Gold poses no 
difficulty. The cases at the ICJ are inter-
State with those States representing by 
whatever route all applicable, domestic 
third parties.

At the International Investment Arbitration 
level, the position is more complicated. Not 
only is the basic arbitration that between 
a non-State Party (piggy backing on the 
State’s Treaty) and a State – but in this area 
of social, political and human rights, it is 
probable that other parties’ rights will be 
involved – indigenous groups and NGOs 
to name but two. It therefore falls to see 
how Monetary Gold has been applied in 
the context of international investment 
arbitration.

In Chevron, Ecuador relied on Monetary 
Gold to contend that the Tribunal did not 
have jurisdiction because non-consenting 
third parties would be affected by any 
Award. The Tribunal held that that it did 
not have to decide whether Monetary Gold 
applied because any third party issues were 
between those parties and the Respondent 
State.⁴² Thus, on one view, at this stage, 
the Tribunal’s views were inclusionary 
– it had jurisdiction to decide the wider 
environmental issues.43 Yet, when one 
places that particular conclusion in the 
context of the decision as a whole, one sees 
that the Tribunal refuses the application 
for amici curiae in 2011; decides inclusive 
jurisdiction in 2012; and then in 2018 sets 
its face against “diffuse” social claims and 
does so while asserting that it was not 
adjudicating on the rights of the individuals 
who had initially brought those claims.⁴⁴ 
That seems, at first blush, problematic.

This question of third party rights and 
Monetary Gold was considered again 
in Niko Resources (Bangladesh) Ltd. v. 
Bangladesh Petroleum Exploration & 
Production Company Limited.⁴⁵ Here, the 
contractual dispute was between Niko 
and the immediate Respondent, yet the 
wider dispute embraced the Bangladeshi 

State and its National Oil Company – 
Petrobangla. The Tribunal reasoned as 
follows:

521.   “In the present case the Tribunal is 
not called upon to adjudicate upon 
the responsibility of Petrobangla 
and Bangladesh. Its task is rather to 
determine the rights and duties of 
Niko and BAPEX in connection with 
the performance of the JVA. However, 
in the course of such a determination, 
it may have to consider issues in 
matters which Petrobangla and 
Bangladesh have assigned to BAPEX.

...

524.   As far as the people of Bangladesh or 
private third parties are concerned the 
Tribunal does not have jurisdiction, 
and therefore has no intention to 
adjudicate any claims they may have.”

Like Chevron, therefore, one has an 
assertion of an inclusive jurisdiction to 
consider issues where, insofar as the 
parties to the contractual arrangements 
purportedly so contend, third parties may 
be affected but the same disavowal of any 
intent to affect those wider third parties. 
This is a paradox.

The other side of the coin – 
Urbaser v Argentina 

In Urbaser SA & Consorcio de Aguas Bilbao 
Bizkaia, Bilbao Biskaia Ur Partzuergoa v 
The Argentine Republic,⁴⁷ (“Urbaser”) the 
Tribunal took an alternative approach 
to human and environmental rights, 
considering them as rights that States 
might invoke against investors rather than 
other way around.

Urbaser was a standard International 
Investment Arbitration until the Republic of 
Argentina submitted a counterclaim with 
its Counter Memorial. In that, Argentina 
submitted that the Claimant investor had, 
by failing to invest, breached the “basic 
human right to water and sanitation”.⁴⁸ 

The Claimant’s immediate response was 
that, as BITs existed solely to protect 

the investor, there was no scope for a 
counterclaim by the State of this nature. 
Thus “the asymmetric nature of BITs 
prevents a State from invoking any right 
based on such a treaty, not even a right to 
submit a counterclaim against an investor. 
The main aim of such treaties is, indeed, to 
protect the investor’s rights… to grant the 
investors a one-sided right of quasi-judicial 
review of national regulatory action.”⁴⁹ 
This was a direct appeal to the historical 
perceptions of BITs as instruments solely to 
protect the investor. It was an appeal that 
the Tribunal rejected – at least as a matter 
of jurisdiction – by pointing to the breadth 
of the dispute resolution clause.⁵⁰ 

When the Tribunal came on to the 
substantive merits, the Tribunal posed the 
question as follows:

  “The question is then whether any host 
State’s rights under the BIT shall be 
denied because of the very nature of BITs 
deemed to constitute investment law in 
isolation, fully independent from other 
sources of international law that might 
provide for rights the host State would be 
entitled to invoke and to claim before an 
international arbitral tribunal.”⁵¹ 

The Tribunal then went on to consider 
the wording of the BIT. Here the BIT 
stated that “where a matter is governed 
by this Agreement and also by another 
international agreement to which 
both Parties are a party or by general 
international law, the Parties and their 
investors shall be subject to whichever 
terms are more favorable”.⁵² This, the 
Tribunal explained, imported general 
principles of international law and therefore 
the BIT could not be viewed as a set of rules 
in isolation.⁵³ 

The Tribunal then moved onto the objection 
that a private corporation could not be 
responsible for compliance with human 
rights. To this the Tribunal said:

  “A principle may be invoked in this 
regard according to which corporations 
are by nature not able to be subjects 
of international law and therefore 



not capable of holding obligations as 
if they would be participants in the 
State-to-State relations governed by 
international law. While such principle 
had its importance in the past, it has 
lost its impact and relevance in similar 
terms and conditions as this applies to 
individuals.”⁵⁴ 

Part of this reasoning was that as the 
corporation qua investor could invoke 
international law, there was, of necessity, a 
two-way street. If the investor corporation 
could invoke international law, there was no 
reason in principle as to why international 
law could not be invoked against the 
corporation.

The Tribunal cross referring to Guiding 
Principles on Business and Human Rights 
then stated:

  “The Tribunal may mention in this respect 
that international law accepts corporate 
social responsibility as a standard 
of crucial importance for companies 
operating in the field of international 
commerce. This standard includes 
commitments to comply with human 
rights in the framework of those entities’ 
operations conducted in countries 
other than the country of their seat 
or incorporation. In light of this more 
recent development, it can no longer 
be admitted that companies operating 

internationally are immune from 
becoming subjects of international law. 
On the other hand, even though several 
initiatives undertaken at the international 
scene are seriously targeting corporations 
human rights conduct, they are not, 
on their own, sufficient to oblige 
corporations to put their policies in 
line with human rights law. The focus 
must be, therefore, on contextualizing a 
corporation’s specific activities as they 
relate to the human right at issue in order 
to determine whether any international 
law obligations attach to the non-State 
individual.”⁵⁵ 

The Tribunal went on to hold that this 
would include the Universal Declaration 
on Human Rights then pithily saying “The 
Declaration may also address multinational 
companies”⁵⁶ before adding:

  “it is therefore to be admitted that the 
human right for everyone’s dignity and 
its right for adequate housing and living 
conditions are complemented by an 
obligation on all parts, public and private 
parties, not to engage in activity aimed at 
destroying such rights.”⁵⁷ 

If this were thought to be the highwater 
of this section of the reasoning, it was 
not. The Tribunal, having considered the 
Vienna Convention on the Law of Treaties, 
the ICSID Treaty and the ius cogens, set 

out what it regarded as the norms of 
international law and concluded that such 
norms “must certainly prevail” over “any 
contrary provisions of the BIT”.⁵⁸ 

That was, however, as far as this debate 
went. The Tribunal recognised that it was 
common ground that “the human right to 
water and sanitation is recognised as part of 
human rights and that this right has as its 
corresponding obligation the duty of States 
to provide all persons living under their 
jurisdiction with safe and clean drinking 
water and sewerage services”⁵⁹ before 
holding:

  “However, this does not answer the 
question whether Claimants’ as investors 
were bound by an obligation based 
on international law to provide the 
population living on the territory of the 
Concession with drinking water and 
sanitation services. Respondent does 
not, in fact, go so far. Indeed, it argues 
that such human right was incumbent on 
Claimants because providing for water 
and sewage was AGBA’s and therefore 
its shareholders’ obligation under the 
Concession. Even if this obligation 
could be imposed upon Claimants, 
Respondent does not state that such 
obligation is based on international law. 
It merely asserts that the performance 
obligation under the Concession had 

the effect of supplying the services 
that are part of the population’s human 
right to access to water. Respondent 
also states that Claimants had violated 
human rights obligations clearly 
applicable to international companies. 
This argument does not reference any 
particular international law obligation, 
but relies only on AGBA’s obligations 
based on the Concession Contract. And 
while Respondent correctly introduces 
the principle of pacta sunt servanda as a 
principle of international law, it identifies 
the relevant pactum as Claimants’ 
obligation to invest in expansion work, 
thus relying again on the Concession 
Contract and admitting that international 
law does not provide a cause of action for 
the Counterclaim.”⁶⁰ 

Thus, in part because the way that 
Argentina had framed its case, any 
supposed human rights obligation was 
transferred back into the private law 
arrangements between the parties. This 
was made clear:

  “While it is thus correct to state that 
the State’s obligation is based on its 
obligation to enforce the human right 
to water of all individuals under its 
jurisdiction, this is not the case for the 
investors who pursue, it is true, the same 
goal, but on the basis of the Concession 
and not under an obligation derived 
from the human right to water. Indeed, 
the enforcement of the human right to 
water represents an obligation to perform. 
Such obligation is imposed upon States. 
It cannot be imposed on any company 
knowledgeable in the field of provision 
of water and sanitation services. In order 
to have such an obligation to perform 
applicable to a particular investor, a 
contract or similar legal relationship of 
civil and commercial law is required. In 

such a case, the investor’s obligation to 
perform has as its source domestic law; it 
does not find its legal ground in general 
international law.”⁶¹ 

Once the dispute between the parties had 
been returned to the contractual arena, 
then any debate over a right to water had 
to be passed through that lens – as the 
Tribunal reasoned.⁶² The result was that 
whilst there was a theoretical involvement 
of international law and soft rights, 
the analysis ultimately returned to the 
traditional arbitral ground of the contract 
wording.

Yet, the Tribunal also said this:

  “The situation would be different in case 
an obligation to abstain, like a prohibition 
to commit acts violating human rights 
would be at stake. Such an obligation 
can be of immediate application, not only 
upon States, but equally to individuals 
and other private parties. This is not a 
matter for concern in the instant case.”⁶³

Thus, whilst the path to positive obligations 
lay through the Contract (at least insofar 
as the case in Urbaser was presented), the 
Tribunal left open the possibility that a 
negative obligation could be directly and 
positively enforced in an investment treaty 
arbitration.

Urbaser was considered in David Aven v 
Republic of Costa Rica⁶⁴ (“David Aven”). 
Putting aside the procedural debate over 
whether the counterclaims are strictly and 
legally factually linked to the claims⁶⁵ or 
whether the more liberal “based on” Urbaser 
test is applied,⁶⁶ the interesting aspect of 
David Aven is that the Tribunal spelt out 
when an investor might become subject to 
international law obligations under a Treaty. 

It conducted a two-stage enquiry: 
jurisdiction then merits. At the first 
stage, The Tribunal examined Art 10 of 
the DR-CAFTA⁶⁷, which provided that a 
State Party could not be prevented from 
imposing environmental measures, and 
considered Costa Rica’s argument that this 
provision imposed affirmative obligations 

on investors in international law – i.e. the 
provision elevated a State’s domestic 
environmental measures to the plane of 
international law.⁶⁸ The Tribunal applied 
the Urbaser reasoning that, as investors 
had the benefit of international law, they 
could not be relieved of such obligations 
as international law may impose. Those 
obligations were particularly marked, 
the Tribunal found, in the environmental 
sphere which, relying on International 
Court of Justice caselaw, was to be treated 
as erga omnes (i.e. of common concern to 
all States).⁶⁹ 

Thus, the Tribunal found that it would have 
prima facie jurisdiction over counterclaims 
brought by the State under Art 10 of the 
DR-CAFTA, and went on to consider the 
merits.⁷⁰ It was here that the claim failed. 
Properly interpreted, Art 10 of the DR-
CAFTA did not in fact impose affirmative 
obligations on investors and, in any event, 
the counterclaim was raised too late in 
the proceedings to be admitted.⁷¹ As with 
Urbaser, therefore, the claim succeeded in 
theory but failed in practice.

There is one other way in which 
international investment arbitration has 
taken account of human or environmental 
rights not by way of counterclaim but by 
denying the claim altogether – as simply 
not worthy of the protection of the BIT. 

At around the same time of the Award 
in David Aven, was the Award in Cortec 
Mining Kenya Ltd v Republic of Kenya⁷² 
(“Cortec Mining”). Here the Tribunal was 
considering a claim based on a mining 
licence issued by the Kenyan State. This 
mining licence was issued for Mrima 
Hill which was protected as a nature 
reserve, a forestry reserve and a national 
monument.⁷³ The claim failed (without a 
counterclaim) because the person granting 
the licence lacked jurisdiction so to do and 
the Claimant had failed to comply with 
Kenyan regulatory requirements including 
obtaining an Environmental Impact 
Assessment. This compliance failure led 
the Tribunal to apply the following test:

  

“If the investor corporation could 
invoke international law, there 
was no reason in principle as to 
why international law could not be 
invoked against the corporation.”
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  “In the Tribunal’s view, the interpretive 
task is guided by the principle of 
proportionality. The Tribunal must 
balance the object of promoting 
economic relations by providing a stable 
investment framework with the harsh 
consequence of denying the application 
of the BIT in total when the investment is 
not made in compliance with legislation. 
The denial of the protections of the 
BIT is a harsh consequence that is a 
proportional response only when its 
application is triggered by noncompliance 
with a law that results in a compromise of 
a correspondingly significant interest of 
the Host State”⁷⁴ 

As the Tribunal in Cortec Mining made 
clear, non-compliance with regulatory 
frameworks (here obtaining an 
Environmental Impact Assessment) 
was a “serious breach of the “investors” 
obligations” and showed “serious disrespect 
for the fundamental public policies 
of the host country in relation to the 
environment and resource development”.⁷⁵ 
This compromised “a significant interest 
of the Host State” which manifested “a 
gravity to the act of non-compliance that 
is proportional to the harshness of denying 
access to the protections of the BIT”.⁷⁶ 

The approach in Cortec Mining has 
procedural and intellectual advantages. 
Procedurally, the debates over 
counterclaims and whether they can 
be brought is avoided. The claim fails 
within the four walls of the arbitration. 
Intellectually, there is no need to attempt 
to resolve the paradox of a private process 
determining the rights of others. The 
difficulty with Cortec Mining, however, is 
that it only works as a means to curtail 
further exposure by the State. The claim 
fails but there is no remedial payment from 
the investor for any past wrongs.⁷⁷ 

The treaties

As can be seen, the wording of the Treaty 
at issue had a direct outcome on the 
deployment of environmental rights within 
the arbitration in David Aven. There the 
Tribunal held that, if the Treaty imposed 

affirmative obligations on investors, those 
obligations could be enforced by States by 
way of a counterclaim. What is emerging 
in the latest iteration of BITs is the direct 
application of non-commercial or soft 
rights by the words of the BIT itself.

The most interesting developments 
are those in relation to corporate social 
responsibility. Obviously this is not a 
concept which flows from international law 
and would reflect the softest of soft power 
provisions. Yet BITs are incorporating CSR 
wordings.

These wordings can range from the 
indicative to the more wide-ranging. 

At the indicative end of the scale Art 16 of 
the Investment Agreement between Hong 
Kong SAR and Australia⁷⁸ provides:

  “The Parties affirm the importance of 
each Party encouraging enterprises 
operating within its Area or subject to 
its jurisdiction to voluntarily incorporate 
into their internal policies those 
internationally recognised standards, 
guidelines and principles of corporate 
social responsibility that have been 
endorsed or are supported by that 
Party.”⁷⁹ 

A slightly less indicative form of words can 
be found in the Belarus – India BIT⁸⁰ at 
Article 12:

  “Investors and their enterprises operating 
within the territory of each Party shall 
endeavor to voluntarily incorporate 
internationally recognized standards of 
corporate social responsibility in their 
practices and internal policies, such as 
statements of principle that have been 
endorsed or are supported by the Parties. 
These principles may address issues such 
as labour, the environment, human rights, 
community relations and anticorruption.”

At the more wide-ranging end of the scale, 
Article 14 of the Brazil – Ethiopia BIT⁸¹ 
provides:

 1.   “Investors and their investment shall 
strive to achieve the highest possible 
level of contribution to the sustainable 
development of the post State and 
the local community, through the 
adoption of a high degree of socially 
responsible practices, based on the 
principles and standards set out in 
this Article and the OECD Guidelines 
for Multinational Enterprises (MNEs) 
as may be applicable on the State 
Parties.⁸² 

 2.   Investors and their investment 
shall endeavour to comply with the 
following principles and standards for 
a responsible business conduct and 
consistent with the laws adopted by 
the Host State:⁸³ 

   a)   Contribute to the economic, 
social and environmental 
progress, aiming at achieving 
sustainable development;

   b)   Respect the internationally 
recognized human rights of those 
involved in the investors’ activities;

   c)   Encourage local capacity building 
through close cooperation with the 
local community;

   d)   Encourage the creation of human 
capital, especially by creating 
employment opportunities and 
offering professional training to 
workers;

   e)   Refrain from seeking or 
accepting exemptions that are 
not established in the legal or 
regulatory framework relating to 
human rights, environment, health, 
security, work, tax system, financial 
incentives, or other issues;

   f)    Support and- advocate for 
good corporate governance 
principles, and develop and apply 
good practices of corporate 
governance;

   g)   Develop and implement effective 
self-regulatory practices and 
management systems that foster 
a relationship of mutual trust 
between the investment and the 
societies in which its operations are 
conducted;

   h)   Promote the knowledge of and 
the adherence to, by workers, 
the corporate policy, through 
appropriate dissemination of this 
policy, including programmes for 
professional training;

   i)    Refrain from discriminatory 
or disciplinary action against 
employees who submit grave 
reports to the board or, whenever 
appropriate, to the competent 
public authorities, about practices 
that violate the law or corporate 
policy;

   j)    Encourage, whenever possible, 
business associates, including 
service providers and outsources, 
to apply the principles of business 
conduct consistent with the 
principles provided for in this 
Article; and

   k)   Refrain from any undue 
interference in local political 
activities.£

Perhaps the most interesting set of 
provisions is, however, contained within the 
SADC Model BIT. The SADC Model starts 
by defining an investment as one which 
complies with the laws of the host state. 
Thus, the Model takes within itself the Kim 
– Cortec Mining principles – an investment 
which does not comply with the Host Statal 
law, is not an investment within the BIT and 
is not protected.

The Model then moves through:⁸⁵ 

   a)   A common obligation against 
corruption (Art 10). Art 10.3 
specifically provides that a 
breach of Article 10 is a breach of 
domestic law and therefore falls 
outwith the Treaty;

   b)   Under Art 11, both investors 
and their investment “shall 
comply with all laws, regulations, 
administrative guidelines 
and policies of the Host State 
concerning the establishment, 
acquisition, management, 
operation and disposition of 
investments”;

   c)   Art 13 requires compliance 
with environmental and social 
assessment screening criteria 
and assessment processes. 
This is to be public and readily 
available at the local level. The 
assessments must also include 
assessments of the human rights 
of persons potentially impacted 
by the investment “including the 
progressive realisation of human 
rights in those areas”;

   d)   Art 14 allows for proportionate 
environmental management, 
planning and decommissioning;

   e)   Art 15 imposes minimum 
standards for human rights, 
environment and labour. In 
relation to human rights there 
is a direct duty on investors 
to respect them and not 
breach them – either directly 
or indirectly. As far as labour 
rights are concerned, there 
is a mandatory duty to act 
in accordance with the ILO 
Declaration. In respect of 
human rights, labour rights 
and environment, there is a 
levelling up of compliance – 
investors must not act contrary 
to the applicable domestic 
or international standards – 
whichever is higher;

   f)   Art 16 requires investments to 
meet or exceed national and 
international standards for 
corporate governance;

What is emerging in the latest 
iteration of BITs is the direct 
application of non-commercial 
or soft rights by the words of 
the BIT itself.
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  g)   Art 17 provides for liability in the 
investor’s Home State for acts, 
decisions or omissions in the 
Home State where those acts, 
decisions or omission lead to 
significant damage, person injuries 
or loss of life in the Host State; and

  h)   Art 19 allows breaches of the 
BIT to be taken into account in 
the assessment of the merits or 
the damages payable as well as 
for counterclaims to be made 
in the international investment 
arbitration. Art 19 also allows for 
direct claims to be made by the 
Host State and individuals and 
organisations within it against the 
investor for breach of the BIT.

As can be seen, the SADC Model BIT 
contains a whole suite of provisions 
covering corporate social responsibility, the 
environment, labour standards and human 
rights. These provisions are mandatory and 
imposed directly on the investor and the 
investment. Rights to claim for breaches 
of the provisions are given both in any 
international investment arbitration but 
also in the courts of the Home State and 
the Host State. Finally, if there is a breach 
of the Host State law, the investment is 
stripped of protection under the BIT.

As a document, the SADC Model BIT 
therefore marks a significant departure 
from previous treaty wordings. It is also 

significantly different from the BITs 
currently in place in Southern Africa.⁸⁶ The 
drafters have explicitly taken into account 
the various policy developments outlined 
above. Politically, the SADC Model could be 
said to represent a relocation of power away 
from the traditionally capital-exporting 
countries to the traditionally capital-
importing companies.⁸⁷ Negatively, investor 
advocates would say that due to the need 
to price the risks of investor liability, the 
cost of investment will be higher and a 
greater price will be demanded of the Host 
State. On the other hand, and put positively, 
this might mean that Host States, seeing 
that they are protected from investor 
abuses, might well be more receptive 
to investment and less likely to impose 
protectionist countermeasures.

Legally, the SADC Model BIT studiously 
avoids the use of nebulous wording – that 
of best endeavours or guiding principles. 
Instead the language is of hard-edged 
obligations by reference to international 
and domestic standards. This drafting 
therefore represents a concerted effort to 
translate inchoate soft law principles into 
black-letter rights and obligations and 
does so at both the international and the 
domestic level. This has ramifications on 
many levels.

First, the SADC Model BIT undoubtedly 
breaks with the post-World War II 
consensus on international law and it 
does so both generally and specifically. 

Generally, the SADC Model bypasses the 
historic debates over monism versus 
dualism and/or over whether one can 
divine grundnorms in international law. 
Specifically, a considerable number of 
BITs have recognisable genetic origins 
in the limited Friendship, Commerce and 
Navigation Treaties entered into at the 
end of World War II. The SADC Model BIT 
manifestly does not.

Second, any international lawyer used 
to dealing with “soft” obligations has an 
understandable degree of cynicism as 
to whether those soft obligations can 
ever be deployed as concrete rights on 
which the client might wish to rely or 
obligations which can reliably said to have 
been breached. The SADC by deliberately 
avoiding the language of soft obligations 
is a deliberate retort to such cynicism. 
If the SADC Model BIT were adopted, 
then it would provide a platform for 
substantive arguments as to the meaning 
and implementation of international law 
provisions in a specific commercial context.

Third, that does, however, raise questions 
as to how Tribunals would deal with soft 
rights as and when they arise. The forays 
by Tribunals in allowing for soft rights have, 
whilst answering the questions in theory, 
either avoided the substantive question 
or found the case effectively “not proven”. 
Other than the individual merits, there are 
we suggest four reasons for this:

   a)   The status of companies under 
international law. Cases like 
Urbaser and David Aven reflect 
the growing view that companies 
can have obligations under 
international law, but then 
fail to identify any affirmative 
obligations they might be subject 
to.⁸⁸ This issue would fall away if 
treaties like the SADC Model BIT 
were widely adopted, but that will 
be a slow process. Many States 
are reluctant to impose burdens 
on their companies for the 
benefit of third-party States.

   b)   Parties and the scope of 
arbitration. All practitioners in 
this area are familiar with the 
bilateral, confidential arbitration 
process. In the last decade, 
issues of joinder and tripartite 
arbitrations have had to be 
resolved.⁸⁹ The process, however, 
retains the essential elements 
of the private law procedure 
it inherited from international 
commercial arbitration (with 
some innovations, such as 
greater receptivity to amici curiae 
submissions). 

   

   c)   Expertise and familiarity. 
There are a limited number of 
arbitrators that operate in this 
field. Many, if not most, have 
their background in commercial 
law and then the jurisdictional 
issues that arise in international 
arbitration and international 
investment arbitration. Many will 
not be familiar with soft rights 
and the issues that may arise in 
resolving claims which turn on 
soft rights.

   d)   Transparency and 
accountability. There has been a 
constant critique of international 
investment arbitration as 
being not-transparent and 
lacking the accountability to 
engage in questions of soft 
rights and policy.⁹⁰ The point 
is often made that such issues 
are better dealt with by the 
Courts which are transparent 
and accountable. One can see 
how a Tribunal selected from 
within the international arbitral 
community (which is in turn 
self-selecting) can be seen to 
lack accountability. Awareness 
of this lack of accountability may 
act as a self-denying ordinance 
precluding Tribunals from 
vigorous intervention in soft 
rights issues.⁹¹ 

Conclusions

There is undoubtedly a nascent 
stream of jurisprudence supporting 
the incorporation and application 
of soft rules of international 
law in international investment 
arbitration. This is matched by 
proposed new wordings for BITs. 
It is, however, only nascent. It 
is reasonable to expect there 
will be further development in 
this area. Yet, the creation of a 
coherent approach to soft rights 
will always face difficulty given 
the ultimate tension between 
arbitration’s private, contractual 
and commercial foundation and 
the “diffuse” rights at issue.

“Any international 
lawyer used to 
dealing with “soft” 
obligations has an 
understandable 
degree of cynicism 
as to whether those 
soft obligations can 
ever be deployed 
as concrete rights 
on which the client 
might wish to rely or 
obligations which 
can reliably said to 
have been breached.”
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