
submitted to the employers his account, 
showing that the total value of his works 
was £798,000 and that the balance owing 
was £397,912. The employers were obliged 
to pay the amount properly due in respect 
of the account within 28 days. It was the 
contractor’s case that, if they wanted to 
pay less than the amount stated in the 
account, the employers had to issue a pay 
less notice. The employers failed to do so. 

Accordingly, the contractor commenced 
the third adjudication, seeking payment 
of the remaining sum due to him. The 
adjudicator found that the contractor 
was entitled to further payment for works 
in the sum of £397,912. He accepted 
the contractor’s argument that, in the 
absence of notice, the sum had to be paid 
in full, and did not think it necessary to 
decide the true value of the account.

The employers launched a fourth 
adjudication, in which they sought 
a decision from the adjudicator, Mr. 
Sliwinski, that the value of the Contract 
Works was £340,032. They claimed 
that overall a balance was due to them 
and asked for payment forthwith. Mr. 
Sliwinski substantially found for the 
employer and ordered the contractor 
to pay to the employer the sum of 
£325,484. The employer failed to enforce 
this decision for other reasons but 
wished to pursue a fifth adjudication.

The Court of Appeal held that it was 
so entitled. Essentially, the issues 
in the third adjudication (whether 
notice had been given) and the fourth 
adjudication (what the true state of 
the account should be) were different 
and each could be adjudicated.

First, Jackson LJ analysed the correct 
interpretation of para 9(2) of the Scheme:

The word “decision” in paragraph 9 (2) 
means a decision in relation to the dispute 
now being referred to adjudication…
Parliament cannot have intended that 
if a claimant refers twenty disputes or 
issues to adjudication but the adjudicator 
only decides one of those disputes or 
issues, future adjudication about the 
other matters is prohibited. (para 58)

Second, he concluded that the issues 
were different in the two adjudications:

63… I think that Harding referred 
to Mr Linnett a dispute involving 
two alternative issues. 

64. The first issue is a contractual 
one. The second issue is one of 
valuation. The adjudicator dealt with 
the contractual issue. He did not need 
to deal with the valuation issue. 

The question that this leaves open is 
whether Seevic was correctly decided. This 

point was mentioned but not decided.6

However, it seems that the Seevic
approach is hanging by a thread, at best.

When Seevic was decided, it appeared 
that contractors had been handed a 
powerful weapon, and that those dealing 
with interim applications would have to 
be alert to ensure that the contractor did 
not secure a tactical knockout. However, 
the subsequent cases suggest that Seevic 
will be very much confined, if it applies 
at all. It will not avail the contractor:

(1) In situations where the employer  
may be entitled to a stay;

(2)  In respect of hybrid contracts 
for construction and non-
construction operations, unless 
very cleverly handled;

(3)  Where he has not clearly given  
the right notification;

(4) For final accounts.

It remains to be seen whether, in a case 
indistinguishable on the facts from Seevic, 
the Court of Appeal would preclude 
further adjudications. Obviously, there 
are competing policy considerations in 
play. If the employer can start a second 
adjudication on the merits, and set off 
that decision against the sum otherwise 
due, then the philosophy of the Act – pay 
now, argue later – will be undermined. 
The position will be ‘argue now and 
pay only if you lose the argument’.

6  see para 68 in the judgment of Jackson LJ
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